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Question: | am a psychiatrist interested in working with unaccompanied minors at the border. I've
heard that the government may use records that | keep as evidence against my patients in deportation,
asylum, and other related hearings. s it ethical for me to provide treatment to minors under these

circumstances?

Answer: Trust between a psychiatrist and a patient is a cornerstone of the patient-doctor relationship.
This trust derives from the psychiatrist’s responsibility to keep the patient’s treatment private so the
patient can be truthful and forthcoming about deeply private symptoms and events affecting their care.
In this context of trust and care, the psychiatrist’s primary obligation is to the patient so that the
psychiatrist and the patient collaborate towards the therapeutic goal of the mental health treatment.

This therapeutic frame derives from principles of beneficence, nonmaleficence and respect for persons.

Psychiatrists are trained specifically to elicit information from their patients in support of diagnosis and
treatment. This information is gathered by the psychiatrist in the patient’s clinical interest.
Nonetheless, limited exceptions to confidentiality do exist. For example, if a patient shares information
concerning risk of harm to the patient or a third party, the psychiatrist may have a duty to disclose
information to another clinician or appropriate authority to prevent a future harm. The patient’s past
acts of harmful or criminal conduct are confidential in the physician-patient relationship unless directly
relevant to a present or future known risk or, in some jurisdictions, the investigation of a crime. Even
when legal and ethical permission is granted for sharing otherwise confidential information, both law

and ethics support sharing the minimum amount of information necessary to prevent harm.

If the psychiatrist is treating the patient in a clinical setting, then, the psychiatrist may not share the
confidences of the patient unless during the encounter the psychiatrist learns that the patient may be a
danger to his or herself or others, or present a safety risk to the detention center. See Annotations,
Section 4 #8. This limit on confidentiality does not permit the psychiatrist to act as an agent of the

government in sharing information adverse to the patient’s immigration interest; such activity would be



a political misuse of psychiatry to assemble information to enforce immigration and asylum law. See
Position Statement on Abuse and Misuse of Psychiatry, American Psychiatric Association (2019) (“Abuse
and misuse of psychiatry occur when psychiatric knowledge, assessment, or practice is used to further
organizational, social, personal, or political objectives without regard to individuals’ needs and
outcomes”). The APA Commentary on Ethics in Practice (CEP) makes this point clear: “Psychiatrists
should not participate or assist in any way, whether directly or indirectly, overtly or covertly, in the
interrogation of detainees on behalf of military or civilian agencies or law enforcement authorities.” CEP

at Topic 3.4.10.

When considering the ethical considerations that apply to evaluating and treating minors in detention, it
is important to note that the 1997 settlement in Flores v. Reno mandated that unaccompanied minors in
immigration detention receive an initial assessment to determine whether they have special needs,
including mental health needs, and that they receive at least one individual counseling session per week
to review their progress, establish short-term objectives, and address both their developmental and
crisis-related needs. Programs are charged with preserving and safeguarding confidentiality of
individual client records. Stipulated Settlement Agreement, Flores v. Reno (1997) at 5 & Exhibit 1 at 2-3.
The Flores settlement contemplates the establishment of a confidential treatment relationship to

address the mental health needs of the minor.

The Washington Post has reported that the Office of Refugee Resettlement (ORR) has been
implementing an agreement between it and the U.S. Immigration and Customs Enforcement (ICE) by
providing notes or reports of clinical therapy sessions with unaccompanied minors to ICE, which then, in
turn, has used the information gained in therapy against the unaccompanied minors in deportation

hearings and related proceedings.

It is not ethical to provide clinical treatment of minors in immigration detention centers without
preserving the confidentiality of that treatment and ensuring the patient’s understanding of any limits of
confidentiality as described above. Treatment confidentiality is compromised if clinical information is
used for any reason other than the clinical or safety interest of the minor patient. A deportation or
similar proceeding, by contrast, may well be contrary to the patient’s interests. An interagency
agreement to share information does not change the ethics of a physician’s duty to maintain the

confidentiality of a patient’s information.



Some may argue that the unique legal setting of an immigration detention facility transforms the
psychiatrist’s role into a forensic one. A forensic evaluation is different from the clinical evaluation
required by Flores, however. A forensic assessment is not made for the benefit of the patient, but
rather at the request of and for the benefit of the court or identified third party. It is conducted either
with informed consent or under explicit legal authorization. In such assessments, there is no
expectation of treatment or of forming a patient-psychiatrist relationship in the interest of treatment.
Indeed, in forensic evaluations the individual being evaluated is not referred to as a patient, but rather
as an evaluee in explicit acknowledgement of the non-clinical nature of the encounter. Further, prior to
any forensic evaluation, the psychiatrist is ethically required to describe to the evaluee the purpose of
the evaluation, indicating that information divulged during the evaluation is not confidential and is

intended for use in a legal proceeding.

Moreover, because the subjects addressed in this question are children, an additional ethical
consideration is whether traumatized minors are even capable of providing informed consent, especially
for a high-stakes interview. In the case of a psychiatrist’s intervention for treatment of an
unaccompanied minor, relying upon the minor’s agreement to intervention is less problematic due to
the primary beneficence and nonmaleficence ethical considerations, especially in the absence of a
parent or other adult advocate. However, under the facts presented, in requiring disclosure of a
patient’s therapy notes, ICE is not acting in parens patriae because its use of treatment records to the
youth’s detriment is not in the best interest of the child. Accordingly, there is doubt that an
unaccompanied minor in an immigration detention setting, could provide informed consent to disclose

information adverse to their own case.

In summary, if you would be required to share your clinical treatment notes, it would be better that you
not participate in evaluating minors in immigration detention. A psychiatrist should not become an
agent of the state to the detriment of a patient. It eradicates the trust that patients must have in their
psychiatrists. Participating in the evaluation of minors in immigration detention under these
circumstances undermines the cardinal principles of beneficence, nonmaleficence and respect for

patients, and would be unethical.



